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UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
GREENSBORO DIVISION
In Re:
Natty Greene’s Brewing Company,
LLC,
Debtor.

)
)
)
)
)
)

Case No. B-20-10801-C-7G

MOTION FOR ORDERS PURSUANT TO SECTIONS 105(a), 363, AND 704 OF THE
BANKRUPTCY CODE (A) AUTHORIZING AND SCHEDULING AN AUCTION AT
WHICH TRUSTEE WILL SOLICIT BIDS FOR THE SALE OF ASSETS; (B) APPROVING
PROCEDURES FOR SUBMISSION OF COMPETING BIDS; (C) APPROVING BREAKUP
FEE PROVISON; (D) SCHEDULING A HEARING TO CONSIDER APPROVAL OF SUCH
SALE AFTER BIDDING PROCESS HAS BEEN COMPLETED; (E) APPROVING THE
FORM AND MANNER OF NOTICE OF AUCTION PROCEDURES AND SALE HEARING;
(F) AUTHORIZING THE OPENING BID AMOUNT IN FAVOR OF INITIAL PURCHASER
; (G) AUTHORIZING THE SALE OF ASSETS TO BE FREE AND CLEAR OF ALL
LIENS, CLIMAS, ENSUMBRANCES AND OTHER CLAIMS OF INTEREST AND
TRANSFERRING SUCH CLAIMS TO THE PROCEEDS OF SALE; (H) APPROVING THE
FORM OF THE ASSET PURCHASE AGREEMENT; AND (I) GRANTING RELATED
RELIEF INCLUDING, IF NECESSARY, A HEARING UNDER 11 U.S.C. § 506
NOW COMES, Charles M. Ivey, III, Trustee for the Bankruptcy estate of Natty Greene’s
Brewing Company, LLC, and respectfully requests authorization pursuant to 11 U.S.C. §§ 105,
363 and 704, and other applicable sections of the United States Code and pursuant to Rule 6004
of the Federal Rules of Bankruptcy Procedure for the Court to enter Orders (A) Authorizing and
Scheduling an Auction at Which Trustee Will Solicit Bids for the Sale of Assets; (B) Approving
Procedures for Submission of Competing Bids; (C) Approving Breakup Fee Provision; (D)
Scheduling a Hearing to Consider Approval of Such Sale After Bidding Process Has Been
Completed; (E) Approving the Form and Manner of Notice of Auction Procedures and Sale
Hearing; (F) Authorizing the Opening Bid Amount in Favor of Initial Purchaser; (G) Authorizing
the Sale of the Assets to be Free and Clear of All Liens, Claims, Encumbrances and other Claims
of Interest and Transferring Such Claims to the Proceeds of Sale; (H) Approving the Form of the
Asset Purchase Agreement; and (I) Granting Related Relief including, if necessary, a Hearing
Under 11 U.S.C. § 506. (The Order granting the relief requested herein is hereinafter referred to
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as the “Auction and Sales Procedures Order”) and, in support thereof, shows unto the Court the
following:
JURISDICTION
1.

On October 18, 2020, a voluntary petition under Chapter 7, Title 11 of the United

States Code was filed by Natty Greene’s Brewing Company, LLC. As a result of that filing Charles
M. Ivey, III is the duly appointed, qualified and acting Trustee in this proceeding.
2.

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334

and 11 U.S.C. §§ 105, 361, 363, 364, 1107 and 1108.
3.

This is a core proceeding pursuant to 11 U.S.C. § 157 and the Court may enter final

orders in response to this Motion.
DEBTOR’S BACKGROUND
4.

The Debtor was in the business of operating a brewery for the purposes of

producing beer at a facility located at 1918 W. Gate City Blvd. Greensboro, North Carolina. This
type of operation is commonly referred to as a Micro-Brewery. As a result of many factors,
including the Covid-19, which dramatically impacted its ability to conduct business the owners of
the Debtor concluded that continued operations were not feasible.
5.

After the filing of the Chapter 7 bankruptcy petition the Trustee received inquiries

into the availability to purchase assets of the Debtor Corporation so as to reinstitute the operations
of the brewery. As a result of those contacts and negotiations with the secured creditor, Truist
Bank, successor by merger to SunTrust Bank, a carve-out for the Chapter 7 estate and for payment
of an auction sale was agreed to. It being the opinion of all parties that a sale through the
bankruptcy proceeding, as outlined herein, will create substantially more value for the assets than
if the same were sold through state law foreclosure procedures. This sale therefore represents an
opportunity for the Chapter 7 estate to have proceeds available for a distribution where otherwise
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those proceed would not be available. Furthermore, it represents an opportunity to maximize the
return for the assets and thereby increasing payments to the secured party and decreasing any
deficiency claims which might be asserted in the Chapter 7 estate.
DESCRIPTION OF ASSETS TO BE SOLD
6.

A description of the Assets to be sold are defined in the Asset Purchase Agreement

as the Purchased Assets which are represented by an Exhibit to said Agreement. Said Assets are
all machinery, equipment and other tangible assets which are located at the premises and a filter,
which is off premises at the time of filing but which is being moved back to the 1918 W. Gate City
Blvd. facility. As indicated below in Paragraph 9(a), the Asset Purchase Agreement is attached
hereto as an Exhibit.
EXCLUDED ASSETS NOT BEING SOLD
7.

The Asset Purchase Agreement defines certain assets which are excluded, which

among other things, includes all of the identifiable avoidance actions and/or 11 U.S.C. § 541 causes
of action owned by the Debtor Corporation. Furthermore, the Debtor Corporation owns a 2007
Isuzu Box Truck. The Box Truck is unencumbered and will be sold by the Trustee for the benefit
of the Trustee through a separate auction sale.
8.

For a specific definition of Purchased Assets reference should be made to the

attached Exhibit to the Asset Purchase Agreement.
GENERAL TERMS OF THE AGREEMENT
9.

The General Terms of the Agreement are as follows:
a. Sale: The Asset Purchase Agreement contemplates that the assets will be sold

for a total sum of $185,000.00. This initial purchase price will be deemed the initial opening bid
at a Court approved auction sale. The auction sale will be conducted through Iron Horse Auction
Company. The auction sale will be subject to confirmation by the Bankruptcy Court. If there are
no upset bids the Trustee will seek that the Court pre-approve the initial bid of $185,000.00. All
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parties in interest and any perspective purchaser of the Purchased Assets are urged to review the
Asset Purchase Agreement in its entirety for a complete and thorough understanding of all its terms
and conditions. In the event of any contradiction or inconsistency between the Asset Purchase
Agreement and this Motion, the provisions of the Asset Purchase Agreement shall govern. Attached
hereto and incorporated herein by reference and identified as Exhibit “A” is a copy of the Asset
Purchase Agreement. The Auction Sale will an online absolute auction subject only to confirmation
by the Court. The bidding will start at 1:00 p.m. March 11, 2021.
b. Carve Out. The sale proceeds shall be allocated in the following manner from the
$185,000.00 and any Acceptable Upset Bid and shall be as follows:
(a)

$10,000.00 for the Court Approved Auctioneer.

(b)

$15,000.00 as carve out for the Chapter 7 Estate, $3,500.00 of said carve

out will be allocated towards payment of marketing for the use by Auctioneer, therefore netting
the Chapter 7 estate $11,500.00.
(c)

$32,651.36 paid for unpaid property tax (amount estimated)

(d)

$127,348.64 to be paid to the secured creditor, Truist from the original bid

(e)

Any Acceptable Upset Bid shall include an additional 8% buyers premium

of $185,000.

(less $10,000.00 auction/fee above). The buyers premium is to be paid directly to the Auctioneer.
(Example: if minimum acceptable upset bid of 196,000.00 is highest bidder the total out of pocket
will be $196,000.00 plus net buyer premium of $5,680.00, which equals $201,680.00. (Example:
buyers premium is $15,680.00 with $10,000.00 credit leaving $5,680.00 owed to auctioneer)
(f)

Any Acceptable Upset Bid shall be allocated at 100%, not including buyers

premium, between $185,000 and $250,000.00 to Truist, 15% of any amount between $250,000.00
and $300,000.00 as a carve-out to Chapter 7 estate and 85% being paid to Truist Bank.
(g)

Any Acceptable Upset Bid in excess of $300,000.00 shall be allocated at

20% to the Chapter 7 estate and 80% to the secured creditor, Truist Bank;
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Any proceeds in excess of an amount to pay Truist Bank, in full, will be

held in escrow subject to future orders of the Bankruptcy Court for any disbursement thereof
concerning disputed liens or other encumbrances on said proceeds.
RELIEF REQUESTED AND APPLICABLE AUTHORITIES
I.
Sale of the Purchased Assets Should be Approved under Section 363(b) of the
Bankruptcy Code, Subject to Any Acceptable Upset Bids.
10.

Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee, after notice and

a hearing, may use, sell or lease, other than in the ordinary course of business, property of the estate.”
11 U.S.C. § 363(b)(1). Additionally, section 105(a) of the Bankruptcy Code allows this Court to
“issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of
[the Bankruptcy Code].” 11 U.S.C. § 105(a).
11.

Pursuant to 11 U.S.C. § 704(a)(1) the Trustee shall collect and reduce to money the

property of the estate for which Trustee serves and to close such estate as is expeditiously as
possible with the best interest of all parties in interest. The Trustee therefore has the duty,
obligation, and authority to conduct the auction sale as set forth herein.
12.

It is in the best interest of the creditors of this estate for the Trustee to be authorized

to conduct the sale as set forth herein for reasons which include the following:
a.

The auction sale, as contemplated, will create a maximum return for the

b.

If this collateral were sold by the secured creditor pursuant to a foreclosure

collateral;
there would be little to no likelihood of any of funds being recognized from these assets for the
Chapter 7 estate;
c.

Based upon the carve out agreement, by and between the Trustee and the

secured creditor, Truist Bank, the Chapter 7 estate will receive a certain amount of proceeds for
the benefit of the Chapter 7 estate;
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This sale will accomplish a positive public policy goal of allowing a closed

business to be reopened and operated. If the property were foreclosed there would be very little
likelihood that the business would reopen.
II.
Sale of the Purchased Assets Should be Free and Clear of Liens, Claims, Interests and
Encumbrances as Permitted by Section 363(f) of the Bankruptcy Code, with said Claims being
Transferred to Proceeds of Sale.
13.

Pursuant to Section 363(f) of the Bankruptcy Code, the Debtor seeks authority to sell

the Assets free and clear of all liens, claims, interests and encumbrances (collectively, the
“Encumbrances”), with such Encumbrances to attach to the proceeds of sale. Section 363(f) of the
Bankruptcy Code provides as follows:
(f)
The trustee may sell property under subsection (b) or (c) of this section free
and clear of any interest in such property of an entity other than the estate, only if (1)

applicable nonbankruptcy law permits sale of such property
free and clear of such interest;

(2)

such entity consents;

(3)

such interest is a lien and the price at which such property is
to be sold is greater than the aggregate value of all liens on the
property;

(4)

such interest is in bona fide dispute; or

(5)

such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.C. § 363(f); see also In re WBQ Partnership, 189 B.R. at 105 (noting that § 363(f) is written
in the disjunctive and requires only one of the conditions present be met); In re Elliot, 94 B.R. 343,
345 (E.D. Pa. 1988) (section 363(f) written in disjunctive; court may approve sale “free and clear”
provided at least one of the requirements is met). Further, Bankruptcy Rule 6004(f)(1) specifically
states that “[a]ll sales not in the ordinary course of business may be by private sale or by public
auction.” See Fed. R. Bankr. P. 6004 (f)(1).
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The primary secured creditor, Truist Bank, has consented to this sale and therefore the

sale is authorized pursuant to 11 U.S.C. § 363(f)(2) of the United States Bankruptcy Code.
15.

Mr. Worth Harris (“Harris”) has filed a Uniform Commercial Code financing

statement claiming a lien as against the Assets of the Debtor Corporation. This lien, if valid, would
represent a second priority lien behind the lien of Truist Bank. Based upon information received by
the Trustee and a review of the records it does not appear that proper authority and/or any valid
promissory note or security agreement supports the claim for this security interest. Furthermore, upon
information and belief Harris, as agent for non-debtor Natty Greene’s Holding Company, LLC,
caused the above referenced UCC-1 financing statement to be filed alleging a security interest for
Natty Greene’s Holding Company, LLC through a convertible promissory note purchase agreement,
wherein the Debtor is allegedly pledges its assets to protect said convertible note. This secured claim
is in bona-fide dispute and would be avoidable and subject to subordination pursuant to 11 U.S.C. §
§510(b), 510(c), 544, and 548. This claim of lien can be transferred to proceeds under 11 U.S.C.§
363(f)(1) and (4). Furthermore, if necessary, the assets can be valued pursuant to 11 U.S.C.§ 506 and
would appear that said claimants secured debt is a unsecured asset and therefore no security interest
should attach the proceeds of sale. It is the position of the Trustee that there is no dispute that the first
priority security interest is maintained and held by Truist Bank, therefore the Trustee is seeking, at
closing, to pay the proceeds allocated to the secured creditor Truist. The Trustee understands that
Harris will consent to the terms and conditions of this sale. The priority lien for unpaid property taxes
will be paid at closing.
III.

The Sale and Auction Procedures, as well as the Breakup Fee, Should be Approved.

16.

The Sale and Auction Procedures as well as the Breakup Fee, should be approved for

reasons which include:
a.

Good cause exists to approve the terms and conditions of the Auction Sale,

including the auction procedures as described herein and the provisions of the Asset Purchase
Agreement dealing with Breakup Fee to be paid to the Initial Purchaser if it is not the Highest Bidder.
As indicated herein, the Trustee has negotiated with different parties, retained the services of an
auctioneer to further market the property and has engaged in extensive negotiations, drafting of
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documentation with the Initial Purchaser. Based upon the negotiations by and between the Trustee
and the Initial Purchaser it is the opinion of the Trustee that the Initial Purchaser intends to
consummate the Asset Purchase Agreement. As part of said negotiations the Trustee informed the
Initial Purchaser that the sale of the Purchased Assets would be subject to an auction and the
possibility of higher and better offers being made at the auction. The Initial Purchaser has agreed to
this procedure and has agreed to enter into the Asset Purchase Agreement only if specified conditions
were included, these conditions include auction procedures, containing the bidding procedures along
with the Breakup Fee. These provisions were agreed to in order to ensure a fair and orderly auction
process and to compensate the Initial Purchaser fairly for its fees, costs, expenses and efforts expended
in connection with the contemplated acquisition, including the negotiations of the Asset Purchase
Agreement and the costs to be incurred in connection with the Auction Sale and the Court approval
process.
17.

Historically, bankruptcy courts have approved breakup fees under the “business

judgment” rule, which proscribes judicial second-guessing of the actions of a corporation’s board of
directors taken in good faith and in the exercise of honest judgment. See, e.g., In re 995 Fifth Ave.
Assoc., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1992) (incentives may “be legitimately necessary to
convince a white knight to enter the bidding by providing some form of compensation for the risks it
is undertaking”). See also In re Integrated Resources, 147 B.R. 650, 657-58 (S.D.N.Y. 1992), appeal
dismissed, 3F.3d 49 (2d Cir. 1993) (establishing three basic factors for determining whether to permit
such fees in bankruptcy: whether (1) relationship of parties who negotiated breakup fee is tainted by
self-dealing or manipulation; (2) fee hampers, rather than encourages, bidding; and (3) amount of fee
is unreasonable relative to purchase price”); In re Anchor Glass Container Corporation, Case No. 9601434 (PJW) (Bankr. D. Del. Dec. 12, 1996) (unreported order authorizing breakup fee); In re
FoxMeyer Corp., Case No. 96-01329 (HSB) (Bankr. D. Del. Nov. 8, 1996) (same); In re Lomas
Financial Corp., Case No. 95-01235 (PJW) (Bankr. D. Del. Jan. 16, 1996) (same). “[T]he better and
more widely held view is that agreeing to such [breakup] fees can be an appropriate exercise of the
trustee’s business judgment.” 3 Collier on Bankruptcy, ¶ 363.02[7] (16th ed. 2013).
18.

Evaluated under the “business judgment” rule, the bidding procedures and the

Breakup Fee should be approved. Furthermore, evaluated pursuant to the standards for a Chapter 7
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sale and the Trustees’ duties under 11 U.S.C. § 704, the bidding procedures and the Breakup Fee
should also be approved. The bidding procedures and the Breakup Fee thus have induced a bid that
otherwise would not have been made and without which bidding may have started at a lower threshold
and ultimately a lower overall sale amount would be recognized.
19.

Furthermore, the Initial Purchasers’ offer provides a minimum bid on which other

potential bidders can rely, thereby increasing the likelihood that the Debtor will receive the highest or
best bid for the Purchased Assets. The mere existence of the bidding procedures and the Breakup Fee
permits the Debtor to insist that competing bids be materially higher or otherwise better than the Initial
Purchaser’s proposal which is a clear benefit to the Debtor’s estate.
20.

The Debtor believes the bidding procedures and the Breakup Fee are fair and

reasonable and should be approved by the Court as part of the Auction and Sales Procedures Order.
There is no doubt that the Initial Purchaser’s submission of an initial bid, if a higher bid materializes,
contributed to the creation of a competitive bidding environment and would be a significant factor in
producing any higher bid that may be obtained from a third party at the Auction. The Initial Purchaser
has accepted the risk that its opening bid may be rejected if higher and better offers are made and,
therefore, the Auction Procedures and the Breakup Fee are warranted.
21.

While the Debtor is requesting to proceed with an auction of the Purchased Assets and

to solicit any higher and better offers for the Purchased Assets, the Debtor believes that the Acceptable
Opening Bid made by the Initial Purchaser and the other terms and conditions set forth in the Asset
Purchase Agreement are fair and reasonable, and that even if no higher offers are received, the sale
of the Purchased Assets to the Initial Purchaser on the terms negotiated in the Asset Purchase
Agreement is in the best interests of the estate and its creditors and should be approved. With respect
to the Breakup Fee, the Debtor submits that this, too, is fair and reasonable under the circumstances,
is a necessary cost and expense of preserving the estate, and should be approved.
22.

To the extent the payment of the requested Breakup Fee becomes an obligation of the

Debtor, the same shall constitute an administrative expense claim under section 503(b) and 507(a)(1)
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of the Bankruptcy Code and shall be immediately payable in accordance with the provisions of the
Auction and Sales Procedures Order.
iv.

Executory Contracts Not Included in Sale.

23.

There are no Executory Contracts associated with this sale. As is set forth in the Asset

Purchase Agreement the Debtor did not own the lease associated with this property. The lease is in
default and the landlord has indicated that upon certain terms and conditions that it is willing to lease
the property for the operations of the Brewery to a credit worthy party. As set out in the Asset Purchase
Agreement in Paragraph 9(a) and Exhibit A are the terms and conditions, communicated to the
Trustee, for which the landlord would be willing to consider renting said property. As indicated, the
landlord is the sole determiner as to whether the party desiring to lease is credit worthy for the
purposes of entering into said lease.
MARKETING AND ADVERTISING THE AUCTION
24.

The Trustee intends to hire the services of Iron Horse Auction Company. This

Company is an experienced auctioneer in North Carolina and the Southeastern United States. Said
party has previous experience with the auction of beer brewing equipment. Therefore, the auctioneer
can assist in the sale and marketing of said sale to bring about the best and highest possible bid at said
auction. It would be in the best interest of the Chapter 7 estate if the Court authorized the retention of
said auctioneer. The Trustee, by separate Motion, is seeking authority to retain said auctioneer.
NOTICE
25.

To ensure that the Highest Bidder obtains marketable title and that appropriate due

process has been given to creditors, the Debtor requests that the Court direct and approve the Notice
requirements for the purpose of providing Notice of the Auction and the Auction and Sales Procedures
Order and providing Notice of the Final Hearing. The Debtor proposes to give notice of the Auction,
the Auction and Sales Procedures Order, and the Final Hearing by sending the Notice of Auction, the
Auction and Sales Procedures Order and Notice of the Final Hearing by first-class mail, deposited as
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soon as practicable after the date of the Auction and Sales Procedures Order, to: (a) all potential
purchasers with whom the Debtor has received previous communication prior to the Chapter 7
petition concerning an interest in the purchase of the assets; (b) all attorneys and other parties who
have entered an appearance in this case and all creditors listed in the Debtors Schedules and list of
Creditors; (c) all secured creditors, (d) applicable taxing authorities, (e) the Bankruptcy Administrator.
The Debtor shall file a certificate of service with the Court showing that it has complied with this
notice procedure. Independently of the Formal Notice the Auctioneer will separately market this sale.
WHEREFORE, the Debtor respectfully requests that the Court enter an Order:
1.

Authorizing the Debtor to conduct an Auction Sale of its Purchased Assets described

herein upon the terms and conditions set forth herein which would include, but not be limited to,
approval of Auction Procedures, approval of the Breakup Fee, scheduling of appropriate hearings,
determining appropriate Notice, authorizing sale to the Initial Purchaser or the Highest Bidder at the
Court approved auction, authorizing the sale free and clear of all liens, claims, and encumbrances or
other claims of interest with the same being transferred to proceeds of sale, approving the Asset
Purchase Agreement, and setting a final hearing after the sale , and other related relief as requested
herein; and
2.

Granting such other and further relief as the Court deems just and proper.

This the 5th day of February, 2021.
/s/ Charles M. Ivey, III
Charles M. Ivey, III, Trustee
NCSB# 8333
Ivey, McClellan, Gatton & Siegmund
100 South Elm Street, Suite 500
Greensboro, NC 27401
Email: cmi@iveymcclellan.com
Telephone: 336-274-4658
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ASSET PURCHASE AGREEMENT
THIS ASSET PURCHASE AGREEMENT dated _____, 2021 (referred to herein as this
“Agreement” or the “Asset Purchase Agreement”) is entered into by and between Charles M. Ivey,
III, as Trustee for the bankruptcy estate of Natty Greene’s Brewing Company, LLC (“Seller”) and
______________ hereinafter (“Initial Purchaser”).
RECITALS
WHEREAS, on October 18, 2020 (“Petition Date”), Natty Greene’s Brewing Company,
LLC (“Debtor”) filed a voluntary petition for relief under Chapter 7 of Title 11 of the United States
Code. As a result of that filing Charles M. Ivey, III is the duly appointed, qualified and acting
Trustee in this proceeding (“Trustee”).
WHEREAS, prior to filing the Debtor was in the business of operating a Beer/Brewery
Company located at 1918 W. Gate City Blvd in Greensboro, North Carolina. The assets of the
Debtor Corporation as contained at the location above are encumbered to Truist Bank, Successor
by Merger of SunTrust Bank (“Bank”). The outstanding obligation owed on this secured obligation
as of the date of filing is approximately $627,003.29, upon information and belief.
WHEREAS, after the filing the Trustee was contacted by numerous parties concerning the
potential sale of the assets of the Debtor Corporation. As a result, the Trustee has negotiated with
and shown the assets to multiple parties. The Purchaser has proposed to purchase the assets based
upon an opening confirmed bid of $185,000.00 upon the terms and conditions hereinafter set forth.
NOW, THEREFORE, in conjunction with the foregoing and the mutual agreements,
covenants, representations, warranties, and promises set forth herein, and in order to prescribe the
terms and conditions of this Agreement the Parties agree as follows:
1.1

Purchase and Sale.

Subject to the terms and conditions set forth in this

Agreement, at the Closing (as defined below in Section 14), Seller agrees to sell, transfer, and
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deliver to Purchaser, and Purchaser agrees to purchase, acquire and accept from Seller, all right,
title and interest of Seller in and to all of the assets (the “Purchased Assets”) owned by the Seller
except for the Excluded Assets (as defined below in Section 1.2). The Purchased Assets shall be
transferred free and clear of all liens, claims, encumbrances, and interest to the maximum extent
permitted by Section 363 of the Bankruptcy Code (as more particularly described in Section 1.4)
and attached hereto and incorporated herein by reference as Exhibit “A”.
(a)

All books and records of Seller (including promotional materials) relating to (i) the

business operations of the Seller and (ii) the Purchased Assets. Seller shall be entitled to make and
retain copies of such books and records. Purchaser shall retain such books and records for a period
of three years from the Closing Date and shall allow Seller or its argents reasonable access to the
same;
(b)

Any and all patents, trademarks, copyrights, trade secrets, license rights and all

other intellectual property owned or licensed by Seller and any and all rights associated therewith
to enforce, maintain or otherwise preserve the same.
1.2.

Excluded Assets. The Purchased Assets shall not include any of the following assets:
(a)

Causes of action owned by the Seller under 11 U.S.C. § 541;

(b)

Any and all avoidance actions as that term is defined in the United States

Bankruptcy Code, including causes of action under 11 U.S.C. § 510, 542, 543, 544, 545, 546, 547,
548, 549, 550, 551 and 724(a);
(c)

2007 Isuzu Box Truck;

(d)

A forfeited deposit from a Highest Bidder (as defined in the Sale Motion)

resulting from its failure to close.
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No Assumption of Liabilities. No liabilities are being assumed. All Liabilities shall be

dealt with pursuant to the terms as set forth in the United States Bankruptcy Code and as applicable
in the Chapter 7 bankruptcy proceedings.

1.4.

No Liens, Secured Interests, Encumbrances or Other Claims. The Purchased Assets

shall be sold pursuant to, and to the fullest extent permitted by, 11 U.S.C. § 363(f) and all other
applicable laws free and clear of any and all of the following (collectively, “Liens”): liens, security
interests, encumbrances and claims (including, but not limited to, any “claims” as defined in 11
U.S.C. § 101(5), reclamation claims, mortgages, deeds of trust, pledges, covenants, restrictions,
hypothecations, charges, indentures, loan agreements, causes of action, instruments, contracts,
leases, licenses, options, rights of first refusal, offsets, recoupment, replevin, rights of recovery,
judgments, orders and decrees of any court or foreign or domestic governmental entity, claims for
reimbursement, successor liability, contribution, indemnity or exoneration, assignment,
preferences, debts, charges, suits, rights of recovery, interests, products liability, merchantability,
fitness for a particular purpose, any warranty as described in N.C.G.S. § 25-2A-211, alter-ego,
environmental, successor liability, tax and other liabilities, causes of action and claims, and in each
case whether secured or unsecured, choate or inchoate, filed or unfiled, scheduled or unscheduled,
notice or unnoticed, recorded or unrecorded, perfected or unperfected, allowed or disallowed,
contingent or non-contingent, liquidated or unliquidated, matured or unmatured, material or nonmaterial, disputed or undisputed, or known or unknown whether arising prior to, on, or subsequent
to the date on which Debtor filed its voluntary petition under Chapter 7 of the Bankruptcy Code,
whether imposed by agreement, understanding, law, equity or otherwise (collectively, the “Liens
and Claims”), with any Liens and Claims to attach only to the proceeds of sale with the same
priority, validity, force and effect as they existed with respect to the Purchased Assets before the
Closing Date. As a result of the Liens and Claims being transferred to the proceeds of sale, the
parties holding secured claims shall not have rights to credit bid at the Auction Sale as would be
authorized under 11 U.S.C. § 363(k) or as might otherwise be authorized by any applicable law;
provided, however, that Purchaser may credit bid the amount of its security interests and liens.
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Purchase Price.
(a)

In consideration for the sale, transfer, and delivery of sale Assets, as closing

as defined below, Purchaser shall deliver to Seller the sum of the Highest Acceptable Bid which
is confirmed by the Court pursuant to the Auction Procedures as hereinafter set forth.
(b)

Minimal Acceptable Bid shall be the opening bid as provided by the Seller

herein in the amount of $185,000.00.
(c)

The Purchase Price shall be payable at closing to the Trust Account of Ivey,

McClellan, Gatton & Siegmund, LLP, attorneys for the Trustee, plus the amount of any good faith
deposit as hereinafter defined as “Good Faith Deposit”.

1.6.

Allocation of Sale Proceeds (Carve Out). The sale proceeds shall be allocated in the

following manner from the $185,000.00 and any Acceptable Upset Bid and shall be as follows:
(a)

$10,000.00 for the Court Approved Auctioneer;

(b)

$15,000.00 as carve out for the Chapter 7 Estate, $3,500.00 of said carve

out will be allocated towards payment of marketing for the use by Auctioneer, therefore netting
the Chapter 7 estate $11,500.00;
(c)

$32,651.36 paid for unpaid property tax (amount estimated);

(d)

$127,348.64 to be paid to the secured creditor, Truist from the original bid

(e)

Any Acceptable Upset Bid shall include an additional 8% buyers premium

of $185,000;

(less $10,000.00 auction/fee above). The buyers premium is to be paid directly to the Auctioneer.
(Example: if minimum acceptable upset bid of 196,000.00 is highest bidder the total out of pocket
will be $196,000.00 plus net buyer premium of $5,680.00, which equals $201,680.00. (Example:
buyers premium is $15,680.00 with $10,000.00 credit leaving $5,680.00 owed to auctioneer);
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Any Acceptable Upset Bid shall be allocated at 100%, not including buyers

premium, between $185,000 and $250,000.00 to Truist, 15% of any amount between $250,000.00
and $300,000.00 as a carve-out to Chapter 7 estate and 85% being paid to Truist Bank;
(g)

Any Acceptable Upset Bid in excess of $300,000.00 shall be allocated at

20% to the Chapter 7 estate and 80% to the secured creditor, Truist Bank;
(h)

Any proceeds in excess of an amount to pay Truist Bank, in full, will be

held in escrow subject to future orders of the Bankruptcy Court for any disbursement thereof
concerning disputed liens or other encumbrances on said proceeds.

1.7.

Good Faith Deposit. Simultaneously with the execution of this Agreement, Purchaser

shall deliver to Seller’s attorneys, Ivey, McClellan, Gatton & Siegmund, the sum of $25,000.00
(“Good Faith Deposit”). Payment shall be made in certified funds only or in a method satisfactory
to the Trustee.

1.8.

Closing. The closing (the “Closing”) of the purchase and sale of the Purchased Assets

shall take place in the offices of Ivey, McClellan, Gatton & Siegmund, Greensboro, North
Carolina, within ten (10) business days after the entry of the Sale Approved Order (“Closing
Date”). The Closing may be accomplished remotely through the delivery of signatures by facsimile
transmission or electronic mail, doc-u-serve, or similar electronic signature procedures, with
original signatures to follow by overnight courier.

1.9.

Deliveries by Seller.

At Closing, Seller will deliver to Purchaser all documents,

instruments and writings reasonably requested by Purchaser to be delivered by Seller at or prior to
the Closing pursuant to this Agreement, including, but not limited to, a Bill of Sale listing all of
the Purchased Assets.
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Representations and Warranties of Seller. Seller is the duly appointed and qualified

Chapter 7 Trustee for Natty Greene’s Brewing Company, LLC, and as such the Trustee is selling
all of the Purchase Assets without representation or warranty as to their condition.
(a)

There are no representations or warranties associated therewith. THE EXECUTION,

DELIVERY AND PERFORMANCE BY

SELLER OF THIS AGREEMENT REQUIRES NO ACTION BY, OR

FILING WITH, ANY GOVERNMENTAL BODY, AGENCY OR OFFICIAL, OTHER THAN APPROVALS OR
AUTHORIZATIONS BY THE

BANKRUPTCY COURT. SUBJECT

WARRANTIES CONTAINED IN THIS
IS”

AND

“WHERE

IS,”

AND

TO THE REPRESENTATIONS AND

AGREEMENT, THE PURCHASED ASSETS ARE BEING SOLD “AS

PURCHASER,

OR ULTIMATE

HIGHEST BIDDER,

HEREBY

ACKNOWLEDGES AND AGREES THAT, EXCEPT AS OTHERWISE EXPRESSLY PROVIDED HEREIN,

SELLER MAKES

NO REPRESENTATIONS OR WARRANTIES WHATSOEVER, EXPRESS OR IMPLIED,

WITH RESPECT TO ANY MATTER RELATING TO THE
LIMITING THE FOREGOING,

SELLER

PURCHASE ASSETS. WITHOUT IN ANY WAY

HEREBY DISCLAIMS ANY WARRANTY, EXPRESSED OR

IMPLIED, OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE AS TO ANY
PORTION OF THE

PURCHASED ASSETS. PURCHASER AND/OR ANY ULTIMATE HIGHEST BIDDER

FURTHER ACKNOWLEDGES THAT IT HAS CONDUCTED AN INDEPENDENT INSPECTION AND
INVESTIGATION OF THE PHYSICAL CONDITION OF THE
MATTERS RELATING TO OR AFFECTING THE

PURCHASED ASSETS

PURCHASED ASSETS

AND ALL SUCH

AS AID PARTY DEEMS

NECESSARY OR APPROPRIATE TO THE EXTENT THAT THEY DESIRE SUCH.

PURCHASER

WILL

ACCEPT THE PURCHASED ASSETS AT CLOSING “AS IS” AND “WHERE IS.”

(b)

The Trustee does warrant, represent, that the Trustee shall file the appropriate

11 U.S.C. § 363 pleadings with the United States Bankruptcy Court so as to obtain an Order
approving this Sale which among of things will (i) pre-approve the initial bid of $185,000.00; (ii)
approve the sale procedures as hereinafter set forth; (iii) present to the Court, at the Confirmation
Hearing, that all required court procedures have been followed so as to allow for the Closing and
allow Closing Purchaser to be deemed a good-faith Purchaser who did not improperly collude
with other bidders as those terms are used in 11 U.S.C. § 363(m) and 363(n).

Case 20-10801

3.

Doc 25

Filed 02/05/21

Page 18 of 44

Representations and Warranties of Purchaser. Purchaser represents and

warrants to Seller as follows:
(a)

Organization. Purchaser is a corporation duly organized, validly existing and in

good standing under the laws of the State of South Carolina.
(b)

Corporate Authorization. The execution, delivery and performance by Purchaser of

this Agreement and the consummation of the Transactions are within the corporate powers of
Purchaser and have been duly authorized by all necessary action on the part of Purchaser. This
Agreement has been duly executed and delivered by Purchaser and, subject to entry by the
Bankruptcy Court of the Sale Approval Order in the Bankruptcy Case, this Agreement constitutes
a valid and binding agreement of Purchaser that is enforceable in accordance with its terms.
(c)

No Conflicts.

The execution, delivery and performance of this Agreement by

Purchaser will not (i) violate any provision of any existing law, statute, rule, regulation or ordinance,
or (ii) conflict with, result in a breach of, or constitute a default under (A) the certificate or articles of
incorporation or by-laws of Purchaser, (B) any order, judgment, award or decree of any court,
governmental authority, bureau or agency, or (C) any mortgage, indenture, lease, contract or other
agreement or undertaking to which Purchaser is a party or by which Purchaser or any of its properties
or assets may be bound.
(d)

Governmental Authorization. The execution, delivery and performance by

Purchaser of this Agreement require no action by, or filing with, any governmental body, agency
or official other than approvals or authorizations by the Bankruptcy Court.
(e)

Litigation. As of the date hereof, there is no action, suit, investigation or proceeding

pending against or, to the knowledge of Purchaser, threatened against or affecting Purchaser before
any court or arbitrator or any governmental body, agency or official, which in any manner
challenges or seeks to prevent, enjoin, alter, or materially delay the Transactions.
(f)

Certain Fees. Purchaser has not employed any broker, finder, investment banker,

or other intermediary or incurred any liability for any investment banking fees, financial advisory
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fees, brokerage fees, finders’ fees, or other similar fees in connection with this Agreement or the
Transactions.
(g)

No Financing Contingency. Purchaser represents that the Transactions

contemplated in this Agreement are not contingent upon Purchaser obtaining financing, and
Purchaser is prepared to pay the Purchase Price in a timely manner as contemplated and set out in
the Auction and Sale Procedures Order.
4.

Covenants of Purchaser and Seller. Purchaser and Seller agree that:
(a)

Efforts; Further Assurances.

Purchaser and Seller will use commercially

reasonable efforts to take all actions and to do all things necessary or desirable under applicable
laws and regulations to consummate the Transactions. Seller and Purchaser agree to execute and
deliver such other documents, certificates, agreements, and other writings and to take such other
actions as may be necessary or desirable in order to vest in Purchaser good title to the Purchased
Assets.
(b)

Notices. If (i) Purchaser becomes aware of any material breach by Seller of any

representation, warranty, covenant or agreement contained herein and such breach is capable of
being cured by Seller, or (ii) Seller becomes aware of any material breach by Purchaser of any
representation, warranty, covenant or agreement contained herein and such breach is capable of
being cured by Purchaser, the party becoming aware of such breach shall promptly notify the other
party in writing, in accordance with Section 10.1 of this Agreement. Upon such notice of breach,
the breaching party shall have ten (10) days to cure such breach prior to the exercise of any
remedies in connection therewith.

5.

Auction and Sales Procedures. Trustee will request the following Auction Procedures

related to the submission and consideration of competing offers (upset bids) be approved by the
Bankruptcy Court with the entry of an Auction Procedures Order approving the Asset Purchase
Agreement and the Auction Procedures are as follows:
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The Auction Sale shall be an absolute auction subject only to

confirmation by the Court at the final hearing that the Sale and Auction Procedures Order was
followed and that an Acceptable Bidder was the Highest Bidder. The Auction shall be an online
auction with the following auction methods:
(i)

Use of online bidding portal that accepts bids only from qualified bidders.

(ii)

Auction information posted on the Auctioneers website and if available
other related sites.

(iii)

Bidding will start on March 11th, 2021, or such other date as set by the
Court. Initial bid is the Stalking Horse bid and will accept upsets bids in an
amount equal to or in excess of acceptable upset bid amount.

(iv)

Parallel zoom or equivalent conferencing video will be made available to
encourage bidding.

(v)

Initial bidding will start at 1:00 pm, at 2:00 the automatic extension period
will begin. The automatic extension will be 30 minutes after an acceptable
bid is received to allow additional bidding before the bidding is closed. The
auctioneer in consultation with the Trustee reserves the right to modify the
extension period. If the period is modified it will be announce and apply to
all new bids going forward.

(b)

Time and Date of Auction. The auction sale shall take place at 1:00 o’clock on the

11th day of March, 2021, or at a time as set by the Bankruptcy Court.
(c)

Location. The Auction shall take place at such location and/or through

teleconferencing as deemed necessary by the Court approved auctioneer.
(d)

Acceptable Bidder. An Acceptable Bidder is a party who has provided all of the

following on or before 4:00 p.m. four days prior to Date of Auction:
(i)

A Party who executes an Acceptable Upset Bid (an “Acceptable Upset

Bid”) for all the Purchased Assets on the same terms as set out in the Asset Purchase Agreement
in an amount equal to the Acceptable Opening Bid plus the sum of $10,000.00 per the breakup
fees and $1,000.00. Said Initial Acceptable Bid therefore must equal or exceeded $196,000.00.
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A cash deposit in the amount of $25,000.00 (“Acceptable Bidder Deposit”).

The Trustee shall deposit said funds in a separate bank account which may include the Trust
account for the Trustees’ attorneys, Ivey, McClellan, Gatton & Siegmund. The Trustee shall cause
all deposits to be returned within three (3) business days following the Auction Sale if said
depositor is not the Highest Bidder. The deposit shall be returned by first-class mail to the address
and entity which the Acceptable Bidder in writing has instructed the attorney the Trustee to return
the deposit. If an Acceptable Bidder desires that the deposit be return by wire transfer, then said
instructions for said wire transfer shall be provided to Trustee upon submission of the deposit.
Failure of the Acceptable Bidder to provide proper instructions for the return of deposit will
authorize Trustee to hold said deposit pending written instructions.
(iii)

An executed Asset Purchase Agreement including terms that are

substantially similar to, and no less favorable to the Seller than, the Asset Purchase Agreement and
is a firm offer not containing any contingencies to the validity, effectiveness or binding nature of
the offer, including, without limitation, contingencies for financing, due diligence, or inspection.
(iv)

Evidence establishing, to the Trustee’s satisfaction, such prospective

bidder’s financial ability to consummate the sale in a timely manner if such bidder becomes the
Highest Bidder at the Auction Sale.

5.2.

Acceptable Bidder Access. Auctioneer shall arrange and coordinate with the Trustee to

provide any party who appears to be able to qualify as an Acceptable Qualifying Bidder access to
the location to physically review the Purchased Assets.

5.3.

Acceptable Bidder Name. The Trustee shall promptly provide to the Initial Purchaser,

the United States Bankruptcy Administrator, existing Acceptable Bidder, and any secured creditor
who has requested notification in writing (or their counsel if they have appeared through counsel),
the name of each Acceptable Bidder.
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Acceptable Bidder Per Se. Initial Purchaser shall be deemed to be an Acceptable Bidder

based upon its execution of the Asset Purchase Agreement.

5.5.

Acceptable Opening Bid. The Acceptable Opening Bid shall be deemed to be made by

Initial Purchaser upon the terms and conditions set forth in the Asset Purchase Agreement shall be
deemed to be an Acceptable Bidder.
6.

Acceptable Upset Bids. At the Auction Sale, an Acceptable Upset Bid may be made by any

Acceptable Bidder. The first Acceptable Upset Bid must be in an amount equal to or greater than
$196,000.00. Thereafter, Acceptable Upset Bids must exceed the previous Acceptable Upset Bid by
an amount equal to or greater than $1,000.00. An Acceptable Upset Bid must be a bid to purchase all
the Purchased Assets under the terms and conditions set forth in the Asset Purchase Agreement as
approved by the Court. The ultimate highest bidder shall be referred to herein as the “Highest Bidder”
and its bid the “Highest Upset Bid.”

7.

Acceptable Bidder Dispute Resolution. The Bankruptcy Court shall hold a hearing within

five (5) calendar days, or at such time deemed appropriate by the Bankruptcy Court, in advance of
the auction date to hear and resolve any dispute which may exist between a prospective Acceptable
Bidder and the Seller as to whether said prospective Acceptable Bidder should be designated an
Acceptable Bidder. The Court retains the jurisdiction to determine such other times and dates as it
deems appropriate to hear any dispute relative to a prospective Acceptable Bidder, and said hearing
may be held upon an emergency notice as deemed appropriate in the sole discretion of the Court.
8.

How to Make an Upset Bid. A valid Acceptable Upset Bid may be made only by a person

who satisfies the conditions set forth in the Auction and Sales Procedures Order to qualify as an
Acceptable Bidder.
9.

Irrevocable Nature of Bids. The Acceptable Upset Bid made by the Highest Bidder shall

remain open and be irrevocable through the Final Hearing and, if the Highest Bid is determined at
such hearing to be approved as the final Acceptable Bid, the Highest Bid shall remain open and be
irrevocable through the date of closing.
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Finality of Auction Process. The Acceptable Upset Bid of the Highest Bidder is not subject

to any upset bid after the close of the Action Sale or at the Final Hearing.
11.

Procedures if No Acceptable Upset Bid is Received. If no Acceptable Upset Bid is

received, then the Acceptable Opening Bid by Initial Purchaser shall be deemed the highest and best
offer for the Purchased Assets and shall therefore be submitted for approval by the Court at the Final
Hearing.
12.

Highest Bidder Deposit. The Highest Bidder shall cause to be deposited with the Seller an

amount in addition to its Acceptable Bidder Deposit such that the total amount of such deposit is equal
to twenty-four percent (24%) of the Highest Bid (the “Highest Bidder Deposit”); provided, however,
that if Initial Purchaser makes the Highest Bid, it shall not be required to make the Highest Bidder
Deposit. The Highest Bidder Deposit shall be submitted to and shall represent good funds on deposit
with the Seller on or before Noon of the first business day following the Auction Sale.
13.

Court Hearings.
(a)

Initial Sale Hearing. An initial sale hearing is requested to be held by the Court which

will approve the sale of the Purchased Assets, the requested Auction Procedures (including, without
limitation, the Breakup Fee), deem Initial Purchaser as an Acceptable Bidder, and deem Initial
Purchaser’s bid as the Acceptable Opening Bid.
(b)

Final Hearing/Confirmation Hearing. A final hearing will be held three (3) business

days after the Auction Sale or as soon thereafter as can be scheduled by the Court. It shall be the
purpose of said hearing to confirm that the procedures as set forth in the Auction and Sales Procedures
Order have been followed by the Seller and the Auction Sale conducted in accordance with the same,
and to make such findings as are necessary to provide the purchaser with proper title in accordance
with the terms and conditions of the Asset Purchase Agreement and the Sale Approval Order. This
hearing shall hereinafter be referred to as the “Final Hearing.”
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Closing Date. The closing date shall be deemed to be the date upon which the consideration

is paid and all closing documents are signed. This may take place immediately after the entry of the
Sale Approval Order but must occur within five (5) business days of the entry of the Sale Approval
Order.
15.

Failure of Highest Bidder to Close. If the Highest Bidder should fail to close on the

Closing Date on the purchase of the Purchased Assets in accordance with the Highest Bid, and only
in such event:
(a)

The Highest Bidder Deposit shall be forfeited to the Seller on account of damages

suffered by the Seller as a result of such failure by the Highest Bidder to close, without prejudice to
the Seller’s ability to seek to recover additional damages from the Highest Bidder;
(b)

The Seller shall hold a new Auction Sale (the “New Auction Sale”) of the Purchased

Assets upon three (3) business days’ notice to all entities previously determined to be Acceptable
Bidders of the time selected by the Seller for the New Auction Sale;
(c)

An entity that was not previously determined to be an Acceptable Bidder shall not

have the opportunity to become an Acceptable Bidder, previously approved Acceptable Bidder shall
be deemed to be an Acceptable Bidder, without having to provide additional Acceptable Bidder
Deposit, for the New Auction Sale;
(d)

If a New Auction Sale is scheduled by the Seller, all Acceptable Bidders that wish to

participate in the New Auction Sale must make the Acceptable Bidder Deposit as provided in this
Motion no later than 4:00 p.m. of the business day immediately prior to the commencement of the
New Auction Sale, and such deposit shall be subject to return as provided in paragraph 5(d)(i), and if
an Acceptable Bidder fails to timely make this Acceptable Bidder Deposit, such entity shall no longer
be considered an Acceptable Bidder and shall be disqualified from participation in the New Auction
Sale;
(e)

If a New Auction Sale is scheduled by the Seller, the Highest Bidder from the Initial

Auction Sale shall not be an Acceptable Bidder and shall be disqualified from participation in the
New Auction Sale; and
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If a New Auction Sale is scheduled by the Seller and, if at the time scheduled for the

New Auction Sale the sole Acceptable Bidder is Initial Purchaser, then the New Auction Sale shall
not be held and the Acceptable Opening Bid shall be deemed to be the only bid for the Purchased
Assets and the Seller shall request confirmation of the Acceptable Opening Bid in the Sale Approval
Order.

16.

Payment of Breakup Fee. If the Purchased Assets are sold to an Acceptable Bidder for a

price in excess of the Acceptable Opening Bid, then at the closing of such sale, the Seller shall pay
$10,000.00 Breakup Fee in cash at Closing to the Initial Purchaser. However, if Initial Purchaser is
the purchaser of the Purchased Assets at a price in excess of the Acceptable Opening Bid, then Initial
Purchaser will be required to pay the actual amount represented by the Acceptable Highest Bid.
17.

Absolute Sale. The Auction Sale shall be an absolute sale and not subject to upset bid after

the Auction Sale. Cause exists to allow for the Court, pursuant to Bankruptcy Rule 6004(h), to
authorize the Seller to close the sale of the Purchased Assets immediately upon entry of the Sale
Approval Order.
18.

Necessary Findings for Purchaser. A sale conducted pursuant to the procedures set forth

herein shall result in the Purchased Assets being sold to the Highest Bidder as a good-faith purchaser.
Initial Purchaser shall acquire all rights as can be conveyed pursuant to 11 U.S.C. § 363 including,
but not limited to, the rights of a good faith purchaser pursuant to 11 U.S.C. § 363(m), and a finding,
based upon the sworn representation of the Highest Bidder that the bidding was not pursuant to any
improper collusive bidding practices, which would not allow for the sale to be avoided for reasons
which would include 11 U.S.C. § 363(n).
19.

Dispute Resolution. The United States Bankruptcy Court for the Middle District of North

Carolina (“Bankruptcy Court”) shall retain exclusive jurisdiction to resolve any disputes which may
arise concerning the Auction Procedures or other issues relevant to the sale of the Purchased Assets
as outlined herein. All parties to this Agreement shall expressly stipulate and mutually agree that
disputes arising under this Agreement, and the issues presented in any hearing or proceeding
concerning the same, are deemed “core” within the meaning of 28 U.S.C. § 157(b). To any extent
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otherwise, the parties nonetheless do hereby knowingly and voluntarily consent to the Bankruptcy
Court having jurisdiction and authority to enter final judgment in any/all core and non-core matters.
20.

Business Judgment. The Seller may exercise its reasonable business judgment in conducting

the Auction Sale and in allowing a reasonable time for bids by Acceptable Bidders once the Auction
Sale has commenced; however, it is intended that once commenced, the Auction Sale shall proceed
to its conclusion without being continued to a subsequent day, and the Seller may determine in its
business judgment when to close the Auction Sale, declare the Highest Bid, and preclude further bids.
The Seller may exercise its reasonable business judgment to recommend to the Court the Highest Bid.
21.

Emergency Court Hearing with Notice and Hearing. The Auction Procedures Order shall

authorize the Court to hold emergency hearings to resolve any disputes that may rise prior to the
auction. These emergency hearings would include, but not be limited to, any hearing as to whether a
party should be designated as an Acceptable Bidder. All such emergency hearings shall be held on
Notice and Hearing as determined by the Court to be necessary under the circumstances and may
include limited notice and/or telephonic notice to the designated parties. Where deemed necessary,
the Auction and Sales Procedures Order shall allow for ex parte orders to be issued by the Court to
aid and assist in the consummation of this Sale.

22.

Auctioneer.

The Auction Sale shall be conducted by Iron Horse Auction Company and

shall be paid in accordance with the allocation as indicated in Paragraph 5 above.
23.

Tax Matters/Proration. Any ad valorem, use, real, personal and intangible property and

any similar taxes related to, imposed upon or assessed directly against the Purchased Assets will
be remitted to the collecting authorities by Seller if the same are due and payable on or before the
Closing Date, and by Purchaser if due and payable thereafter; provided, however, that such taxes
imposed upon or assessed directly against any Purchased Asset for the tax year in which the
Closing Date occurs (the “Proration Period”) will be apportioned and prorated between Seller and
Purchaser, on and as of the Closing Date, with Purchaser bearing the expense of Purchaser’s
proportionate share of such taxes which shall be equal to the product obtained by multiplying a
fraction, the numerator being the amount of the taxes and the denominator being the total number
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of days in the Proration Period, by the number of days in the Proration Period following the Closing
Date, and Seller shall bear the remaining portion of such taxes, and promptly pay over to Purchaser
the amount thereof upon Purchaser’s request. The provisions of this Section ____ shall survive
the Closing and the consummation of the Transactions hereunder.

24.

Employee Matters. Purchaser is not obligated to hire any employee of the Debtor

Corporation. Purchaser may hire such former employee of the Debtor Corporation as Purchaser
may choose in its sole and absolute discretion and may set its own initial terms and conditions of
employment for such employees, including work rules, benefits, salary, and wage structure, all as
permitted by applicable law.

25.1. Conditions to Obligations of Purchaser and Seller. The obligations of Purchaser and
Seller to consummate the Transactions are subject to the satisfaction of the following conditions:
(a)

The Bankruptcy Court shall have entered the Sale Approval Order in the

Bankruptcy Case, authorizing the Transactions and approving this Agreement under Section 363
of the Bankruptcy Code:
(i)

Provide that Purchaser is a good faith purchaser pursuant to Section

363(m) of the Bankruptcy Code;
(ii)

Waive any stay that would otherwise be applicable pursuant to

Bankruptcy Rules 6004(h) or 6006(d) or any other applicable Rule or Code Sections;
(iii)

Provide that the sale of the Purchased Assets shall be free and clear

(iv)

Provide that Purchaser is not a successor to Seller.

of all Liens;

(b)

No injunction, stay or similar order or decree, issued by any court, tribunal or

governmental entity, shall be in effect that restrains, enjoins, stays or prohibits the consummation
of the Transactions.
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25.2. Conditions to Obligations of Purchaser. The obligation of Purchaser to consummate the
Transactions is subject to the satisfaction (or waiver by Purchaser) of the following further
conditions:
(a)

Seller shall have performed in all material respects all of its obligations hereunder

required to be performed by Seller on, or prior to, the Closing Date; and
(b)

The representations and warranties of Seller contained in this Agreement shall be

true and correct at, and as of, the Closing Date, as if made at, and as of, the Closing Date.

25.3. Conditions to Obligations of Seller.

The obligation of Seller to consummate the

Transactions is subject to the satisfaction (or waiver by Seller) of the following further conditions:
(a)

Purchaser shall have performed in all material respects all of its obligations

hereunder required to be performed by it at, or prior to, the Closing Date; and
(b)

The representations and warranties of Purchaser contained in this Agreement shall

be true and correct at, and as of, the Closing Date as if made at, and as of, the Closing Date.

26.1. Grounds for Termination. This Agreement shall terminate upon entry of the Sale
Approval Order and without further action by the parties if Initial Purchaser is not the Highest
Bidder:
(i)

By mutual written agreement of Seller and Purchaser; provided, however,

if such written agreement is entered into subsequent to the entry of the Auction and Sales
Procedures Order, termination pursuant to this Section shall require approval of the Bankruptcy
Court;
(ii)

By Purchaser, at any time prior to the entry of the Auction and Sales

Procedures Order, if any material condition set forth in this Agreement has not been satisfied, and
such condition is incapable of being satisfied, unless Purchaser elects to waive such satisfaction;
(iii)

By Seller, if any material condition set forth in this Agreement has not been

satisfied, and such condition is incapable of being satisfied, unless Seller shall waive such
satisfaction; or
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By Purchaser, if the Sale Approval Order is not entered by the Bankruptcy

Court on or before ___________.
26.2. Notice of Termination. The party desiring to terminate this Agreement pursuant to this
Section shall give notice of such termination to the other party in accordance with Section10.1.

26.3. Effect of Termination.

If this Agreement is terminated as permitted, herein such

termination shall be without liability of any party.

26.4. Expenses of Termination. All costs and expenses incurred in connection with this
Agreement shall be paid by the party incurring such cost or expense.

27.

Executory Contracts. There are no Executory Contracts which are being assumed and

assigned under this Agreement including but, not limited to, the lease of premises. Any Purchaser
shall independently make such arrangements with the Landlord for the leasing of the property.
Upon information and belief, the Initial Purchaser has made such arrangements with Brown
Investment Properties, Inc., the Lessor agent. Upon further information and belief, the landlord is
willing to enter into a lease for continued operations of these facilities upon the terms and
conditions set forth in Exhibit “B” hereto. However, the landlord retains the sole and absolute right
to determine the credit worthiness of any Purchaser before entering into said lease. Any Purchaser
therefore should take all such actions as it deems just necessary to make such arrangements
with the landlord as it deems to be appropriate herein. As indicated the Trustee is not in a
position to assist in this process.
28.

Miscellaneous.
(a)

Notices.

All notices, requests and other communications to any party

hereunder shall be in writing (including facsimile transmission) and shall be given,
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If to Purchaser, to:
Scott Lambert
PO Box 5250
Columbia, SC 29250
If to Seller, to:
Charles M. Ivey, III
Chapter 7 Trustee
Ivey, McClellan, Gatton & Siegmund
100 South Elm Street, Suite 500
Greensboro, NC 27401
All such notices, requests and other communications shall be deemed received on the date of
receipt by the recipient thereof if received prior to 5:00 p.m. in the place of receipt and such day
is a business day in the place of receipt. Otherwise, any such notice, request or communication
shall be deemed not to have been received until the next succeeding business day in the place of
receipt.
(b)

Waivers. No failure or delay by any party in exercising any right, power or

privilege hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof
preclude any other or further exercise thereof or the exercise of any other right, power or privilege.
The rights and remedies herein provided shall be cumulative and not exclusive of any rights or
remedies provided by law.
(c)

Successors and Assigns. The provisions of this Agreement shall be binding upon

and inure to the benefit of the parties and their respective successors and assigns. Seller
acknowledges that Purchaser may assign its rights under this Agreement to an entity to be formed,
however, such assignment shall not release Purchaser from its obligations hereunder.
(d)

Governing Law. This Agreement shall be governed by and construed in accordance

with the internal laws of the State of North Carolina and any applicable provisions of the
Bankruptcy Code, without regard to the principles of conflicts of law that would provide for
application of another law.
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Entire Agreement; Amendments; Counterparts. This Agreement sets forth the

entire agreement between the parties with respect to the subject matter hereof and may be amended
only by a writing executed by Purchaser and Seller. This Agreement may be executed in
counterparts, each of which shall constitute an original and both of which, taken together, shall
constitute one and the same instrument. This Agreement shall become effective when each party
hereto shall have received a counterpart hereof signed by the other party hereto.
(f)

Captions; Headings; Interpretation. The captions herein are included for

convenience of reference only and shall be ignored in the construction or interpretation hereof.
The headings contained in this Agreement are for convenience of reference only and shall not
affect the meaning or interpretation of this Agreement. Whenever the words “include,” “includes”
or “including” are used in this Agreement, they shall be deemed to be followed by the words
“without limitation.” In the event an ambiguity or question of intent or interpretation arises, this
Agreement shall be construed as if drafted jointly by the parties and no presumption or burden of
proof shall arise favoring or disfavoring any party by virtue of authorship of any provisions of this
Agreement.
(g)

Further Assurances.

Each party shall, upon the reasonable request of the other

party, execute and deliver such additional documents and take such further actions as may be
necessary or desirable to consummate the transactions described herein and better vest unto
Purchaser title in and to the Purchased Assets. The provisions of this Section shall survive the
Closing and the consummation of the Transactions hereunder.
(h)

Retention of Jurisdiction. Any and all disputes, disagreements, interpretations or

other matters concerning the final consummation and enforcement of this Agreement shall be and
remain in the exclusive jurisdiction of the Bankruptcy Court and, as a result thereof, any pleadings,
causes of action or other requests for relief must be brought before said Court by the party seeking
such relief.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed by their respective authorized officers as of the day and year first above written.

Charles M. Ivey, III, Trustee for Natty Greene’s
Brewing Company, LLC.
(Seller)
By: ________________________________
Name:______________________________
Title:_______________________________
____________________________________
(Purchaser)
By: ________________________________
Name:______________________________
Title:_______________________________
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Exhibit B

LANDLORD’S ANTICIPATED TERM SHEET

Property:

1918 West Gate City Boulevard, Greensboro, NC

Square Feet:

+/- 17,936

Lessor:

Charles West, Jr. & Anne W. Bennett

Lessee:

To be determined. This proposal is based on the assumption that the Lessee’s
financial wherewithal be acceptable to Lessor.

Base Rent:

$7,500.00 per month

Rent Escalation:

3% per year

Real Estate Taxes:

As additional rent, Lessee shall pay Lessor its proportionate share of the real
estate taxes, estimated at $1,031.22 per month.

Property Insurance:

As additional rent, Lessee shall pay Lessor its proportionate share of the
property insurance, estimated at $327.67 per month.

Lessor:

Lessor shall be responsible for the condition of the roof and structure of the
building.

Lessee:

Lessee shall be responsible for landscaping; all utilities; all interior maintenance,
replacement and repair.

Property Acceptance:

Lessee accepts property in “as-is” condition, subject to Landlord’s responsibility
for roof and structure.
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CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that a copy of the foregoing was duly served upon the following
CM/ECF or by depositing the same enclosed in a postpaid, properly addressed envelope in a Post
Office or official depository under the exclusive care and custody of the United States Postal
Service:
William P. Miller, Esq.
Bankruptcy Administrator
101 South Edgeworth Street
Greensboro, NC 27402
CM/ECF
Phillip E. Bolton, Esq.
Obo- Natty Greene’s Brewing Company
622-C Guilford College Road
Greensboro, NC 27403
CM/ECF
Brian D. Darer, Esq.
Parker Poe Adams & Bernstein
Attorney for Truist Bank
301 Fayetteville Street, Suite 1400
Raleigh, NC 27601
CM/ECF
Truist Bank, f/k/a SunTrust Bank
Attn: Officer/Managing Agent
214 N. Tryon Street
Charlotte, NC 28202
Certified Mail
Worth Harris
733 W. Johnson Street, Suite 200
Raleigh, NC 27601
Certified Mail
Worth Harris
1007 Harvey Street
Raleigh, NC 27608
Certified Mail
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Lisa Young, Esq
Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan
Attorney for Worth Harris/UCC
PO Box 2611
Raleigh, NC 27602-2611
Russ Robinson/Scott Meyers
Revolution Law Group
1175 Revolution Mill Drive, Suite 8
Greensboro NC 27405
Jim Bingham
Attorney for Steel Hands
Jhbingham84@gmail.com
Canada Malting Co
3316 Bonnybrook Road SE
Calgary, Alberta T2G 4M9
Brown Investment Properties
PO Box 930
Greensboro, NC 27401
Creditor Matrix
This the 5th day of February, 2021.
/s/Charles M. Ivey, III
Charles M. Ivey, III, Trustee
NCSB #8333
Ivey, McClellan, Gatton & Siegmund
Attorneys at Law
P. O. Box 3324
Greensboro, NC 27402
Telephone: 336/274-4658
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A Bolder Image
PO Box 8555
Greensboro, NC 27419

ACE HTI
979 Northwest Blvd
Winston Salem, NC 27101-1215

AFTEK
740 Driving Oark
Rochester, NY 14613-1578

ARDAGH Group
c/o Ardagh Glass, Inc.
1509 South Macedonia Ave.
Muncie, IN 47302-3664

Adams Beverage of NC
7505 Statesville Road
Charlotte, NC 28269-3704

Airgas USA
Atlanta, GA 30353

Alois Rupp
1200 Hendricks Cswy
Ridgefield, NJ 07657-2106

Anthony DiMaria
741 Apple Hill Rd
Rochester, MI 48306-4207

Austin Kyle Mitchell
6116 Muirfield Dr
Greensboro, NC 27410-9069

BNSF Logistics, LLC
75 Remittance Dr Suite 1767
Chicago, IL 60675-1767

BSG Craftbrewing
PO Box 74769
Chicago, IL 60694-4769

Bell Carlisle Investment - John D Bell
1603 Carlisle Rd
Greensboro, NC 27408-6403

Bill Yearns III
5400 Foxwood Drive
Greensboro, NC 27410-3314

Blanchard Miller Lewis & Isley
1117 Hillsborough St
Raleigh, NC 27603-1505

Bocca Investments LLC
245 E Friendly Ave
Greensboro, NC 27401-2986

Boiler Masters, Inc.
PO Box 16105
Greensboro, NC 27416-0105

Box Board Products
8313 Triad Dr
Greensboro, NC 27409-9621

Bracken & Stephanie Craft
608 Garden Street 1st Floor
Hoboken, NJ 07030-3904

Brewers Association
1327 Spruce St
Boulder, CO 80302-4807

Brooks Pierce McLendon Humphrey& Leonard
P.O. Box 26000
Greensboro, NC 27420-6000

Budweiser of Greenville
PO Box 187
Piedmont, SC 29673-0187

Carolina Material Handling
2209 Patterson Ct
Greensboro, NC 27407-2593

Caneca of Greensboro, Inc.
345 S. Elm Street
Greensboro, NC 27401-2603

Carolina Restaurant Supply
3364 B S Church Street
Burlington, NC 27215-9150

Carriage Square LTD - George Lester
PO Box 4782
Martinsville, VA 24115-4782

Cascade Water Service
999 South Oyster Bay Rd
Suite 108
Bethpage, NY 11714-1041
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Christopher Lester
345 S. Elm Street
Greensboro, NC 27401-2603

Cintas First Aid & Safety
PO Box 636525
Cincinnati, OH 45263-6525

City Beverage Co.
1471 Weeksville Rd
Elizabeth City, NC 27909-8431

City of Greensboro
P.O. Box 3136
Greensboro, NC 27402-3136

Crown Equipment Corporation
c/o Robert G. Hanseman, Attorney & Agent
40 N. Main Street
Dayton, OH 45423-1021

Crown Lift Trucks
PO Box 641173
Cincinnati, OH 45264-1173

Crush 2 Celler
214 W Hancock Street
Newberg, OR 97132-2842

DWS Printing Label & Packaging Specialis
89 North Industry Court
Deer Park, NY 11729-4601

Daniel Craft
1012 Country Club Drive
Greensboro, NC 27408-6316

Daniel Valledares
3900 Emerald Estates Circle
Apopka, FL 32703-6731

David (Russ) Fisher
171 S Churchill Drive
Fayetteville, NC 28303-5006

Durant Holdings LLC - Durant Bell
1319 Latham Rd
Greensboro, NC 27408-7519

E Lynn Atkinson & Donald E Elder
2336 Cantle Lane
Roanoke, VA 24018-6104

Ecolab Pest Elimination
26252 Network Place
Chicago, IL 60673-1262

Elizabeth Gee
5101 Rockmont Court
Winston Salem, NC 27104-5132

Emmett Berkeley Snow
108 Boulder Point Rd
Hardy, VA 24101

Empire Distributors of NC
13833 Carowinds Blvd
Charlotte, NC 28273-4736

Entercom Communication
PO Box 92911
Cleveland, OH 44194-0006

Entercom Communications Corp
PO Box 92911
335 New Commerce Blvd
Cleveland, OH 44194-0006

Eric Morrison
2500 Springwood Drive
Greensboro, NC 27403-2072

Fed Ex
P.O. Box 371461
Pittsburgh, PA 15250-7461

Frank Auman III
1912 Pembroke Rd
Greensboro, NC 27408-7212

GBS
PO Box 2340
North Canton, OH 44720-0340

GS1 US, Inc.
300 Princeton South Corporate Center
Trenton, NJ 08628

Greensboro Baseball, LLC
408 Belemeade St
Greensboro, NC 27401-2212

Greensboro Law Center
822 N. Elm Street
Suite 200
Greensboro, NC 27401-1538

Greensboro Plumbing & Heating
6905 Downwind Rd Suite G
Greensboro, NC 27409-1891

Guilford County Tax Dept.
P.O. Box 3427
Greensboro, NC 27402-3427

Hamburger Square Brewhouse
1918 West Gate City Blvd.
Greensboro, NC 27403-2615
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Indie Hops, LLC
2505 SE 11th Ave
Suite 311
Portland, OR 97202-1063

Irving Cohen
1706 Friar Tuck Rd
Greensboro, NC 27408-3222

James G. Tasios
4540 Chinaberry Lane
Winston Salem, NC 27106-4290

Janey (& David) Craft
605 N Church St
Greensboro, NC 27401-1508

Jeffrey B Clark - Clark Air Systems
3721D West market Street
Greensboro, NC 27403-1374

Jerry Cecil
729 Suburban Avenue
Roanoke, VA 24015-2542

Jim Brady
1511 Allendale Rd
Greensboro, NC 27408-6501

John Meade Carter
3562 Mudlick Road
Roanoke, VA 24018-2140

Joseph M Bryan Jr
PO Box 9908
Greensboro, NC 27429-0908

Kathy Turner
224 North Elam Ave
Greensboro, NC 27403-1551

Kevin Dillon
2407 Sylvan Road
Greensboro, NC 27403-1617

Kevin Federes
3500 Old barn Rd
Greensboro, NC 27410-9601

Mark Rubin
1706 Walker Avenue
Greensboro, NC 27403-2321

Mary Lafar
2111 Abbot Drive
Greensboro, NC 27455-2932

Matt & Nicole Bergemann
5215 Michaux Rd
Greensboro, NC 27410-9204

Melissa Greer
2115 Pinecrest Rd
Greensboro, NC 27403

Micro Matic
2386 Simon Court
Brooksville, FL 34604-0751

Micro Star Keg Mgmt
PO Box 912392
Denver, CO 80291-2392

Mike McColl
4158 Camellia Avenue
Studio City, CA 91604-3011

Mohsen Namazi & LJM
17 Montgomery Place 11215-2302

Molly Markham
2606 Camden Rd
Greensboro, NC 27403-1437

Natty Greene’s Downtown
345 S. Elm Street
Greensboro, NC 27401-2603

Natty Greene’s Holding Company, LLC
1918 West Gate City Blvd
Greensboro, NC 27403-2615

Northeastern PA Carton Co.
4820 Birney Avenue
Moosic, PA 18507-1232

Philip E Daughtery
2701 Bridgeville Lane
Charlotte, NC 28262-6499

Pratt Industries
PO Box 933949
Atlanta, GA 31193-3949

Pro Refrigeration
PO Box 1528
Auburn, WA 98071-1528

Proximity Malt
644 South 5th Street
Milwaukee, WI 53204-1519

RA Jeffreys Distributing Goldsboro
2026 Hwy 70 West
Goldsboro, NC 27530-9542
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RA Jeffreys Distributing Wilmington
805 North 23rd St
Wilmington, NC 28405-1801

Ralph Lester’s purchase
250 Kings Way Rd
Apt 41
Martinsville, VA 24112-6681

Rhino Refrigeration, LLC
495 K Arbor Hill Rd
Kernersville, NC 27284-3335

Robert McIver
7720 Strawberry Rd
Summerfield, NC 27358

Rodger & Tresa Kleisch
2300 Danbury Road
Greensboro, NC 27408-5124

Ronald Mitchell
6116 Muirfield Dr
Greensboro, NC 27410-9069

S.S. Steiner, Inc.
655 Madison Ave
New York, NY 10065-8078

Scott & Stacey Toben
1009 Fairmont Street
Greensboro, NC 27401-1726

Scott Laboratories
PO Box 398198
San Francisco, CA 94139-8198

Seth Coker
1219 Hill Street
Greensboro, NC 27408-7422

Shawn Lindsay
2214 Westbourne Drive
Oviedo, FL 32765-5157

Shell Fleet Service
PO Box 183019
Columbus, OH 43218-3019

Simpson Schulman & Beard
125 S Elm Street
Greensboro, NC 27401-2644

Smith, Debnam, Narron, Drake, Saintsing
PO Box 176010
Raleigh, NC 27619-6010

Southern Rubber Company
2209 Patterson St
Greensboro, NC 27407-2533

Standard Distributors, Inc.
PO Box 68
Gastonia, NC 28053-0068

Stephen Capps
PO Box 948
Wrightsville Beach, NC 28480-0948

SunTrust Bank
PO Box 79079
Baltimore, MD 21279-0079

Truist Bank f/k/a Suntrust
214 S. Tryon Street
Charlotte, NC 28202

Trusit Bank f/k/a Suntrust
214 N Tryon Street
Charlotte, NC 28202-1078

Tyler Covington
PO Box 1909
High Point, NC 27261-1909

Uline
PO Box 88741
Chicago, IL 60680-1741

(p)VERMONT INFORMATION PROCESSING
402 WATERTOWN CIRCLE
COLCHESTER VT 05446-1908

Videojet Technologies
12113 Collection Center Dr
Chicago, IL 60693-0121

Watson Electric
PO Box 3105
Wilson, NC 27895-3105

Wells Fargo
P.O. Box 10335
Des Moines, IA 50306-0335

Wells Fargo Bank, N.A.
P.O. Box 96074
Charlotte, NC 28296-0074

Wes (William) Stanley
4 Bryan Ct
Greensboro, NC 27408-3137

Will Sydnor
514 Woodland Dr
Greensboro, NC 27408-7532

Worth Industries Inc
David Worth
PO Box 10012
Greensboro, NC 27404-0012

Vermont Information Processing
402 Watertower Circle
Colchester, VT 05446
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Worth Harris
1007 Harvey St
Raleigh, NC 27608-2331

